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Soci edade de Fonento I ndustrial Pvt. Ltd. \ 005 Appel | ant
Ver sus
M's. Hede and Conpany \ 005 Respondent

B.P. SINGH J.
1. Speci al Leave grant ed.

2. These appeal s have been filed by the appel lants agai nst the
conmon judgrment and order of the Hi gh Court of Judicature at Bonbay

dat ed 20.10.2006 in First Appeal Nos. 138 and 139 of 2006 whereby the

Hi gh Court has affirmed the order of the Trial Court dismissing the suits
filed by the appellants under Oder VIl Rule 11 of the Code of G vi
Procedure holding that the suits are barred by limtation.

3. The representative facts giving rise to these appeals are taken from
the pleadings in suit filed by Hardesh Ores Pvt. Ltd. The appellants
herein, nanely, Hardesh Ores Pvt. Ltd. in civil appeal arising out of
SLP(C) No. 106/2007 (for short 'Hardesh’) and Soci edade de Fomento
Industrial Pvt. Ltd. in civil appeal arising out of SLP(C) No. 640/2007
(for short 'Fonmento') respectively entered into two agreenents with the
respondent Hede & Co. (for short 'Hede’') on 23.10.1996. The agreenent

wi th Hardesh was for extraction of ore fromthe mne in question

whereas the agreement with Fonento was for purchase of mneral’s

extracted fromthe mne. Both the agreenents contained simlar terns
and conditions. As per Cause 2.1 of the Agreenent, the agreenent

t hough executed on 23.10.1996 was to cone into force from 1.1.1997

and was to remain in force for a period of 5 years from such date

Clause 2.2 of the agreenment provided that on the expiry of every 5 years
the agreement shall stand renewed for further periods of |ike duration at
the sole option of Hardesh on the same terns and conditions as

contained in the original agreement. Hardesh was entitled to exercise its
option during the entire period of |lease in respect of the said mne and
renewal s thereafter, and until such time as renaining deposits of ore in
the said mne could be economically exploited. C ause 2.3 gave the

right to Hardesh to term nate the agreenent by giving two cal endar

nmonths prior notice in witing to the respondent-Hede of its intention to
do so. Cdause 2.5 of the agreenent provided inter alia that in case

Har desh was forced to abandon work in the said mne/land on account of
any |lawful or legal claimnmade and/ or objection raised by any person

i ncludi ng the hol der of surface right or on account of any injunction
bei ng passed by any Court of Law or on account of any fault of the
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respondent, the agreenent shall not stand term nated but the operation
thereof shall stand suspended for such tinme. |In the event such a
condition/situation continued to exist for a period exceedi ng six cal endar
nont hs, Hardesh shall be entitled to termi nate the agreenent after giving
30 days notice in witing. Cause 9.2 of the agreenent ensured that the
respondent shall not in any manner interfere or obstruct Hardesh from
carrying on the work of extraction, raising, |loading or delivering the ore
and its other functions under and in accordance with the agreenent.

Cl ause 15 of the agreenent provided that during the subsistence of
the agreement, Hardesh shall solely be entitled to extract and deliver the
ore fromthe said mne and the respondent shall not be entitled to
aut horise or permt any other person for that purpose nor shall the
respondent either thenselves or through their servants and/or agents,
extract, raise, renove, |oad, transport or deliver the ore fromthe said
m ne unl ess expressly authorised or approved by Hardesh in witing.

Under O ause 20 of “the agreenent the respondent covenanted unto

the appelllant that during the pendency of the indenture they shall not
enter into any agreenent, understanding or arrangenent with any other
party for working the said nmine/lease for carrying on any ot her operation
what soever _in-the said mine/l ease.

The agreenent w th Fomrento is nore or less in the same terns
though with Fomento it is for the purchase of the iron ore extracted and
to be extracted fromthe said mne

4, Two suits for injunction were filed by the appellants herein on
4.10.2005. The reliefs claimed in the suit of Hardesh were as foll ows: -
(i) The defendants their agents or representatives be

restrained fromin any manner stoppi ng and/or obstructing
the Plaintiff fromentering upon the said m ne and/or
carrying on the work of extraction, raising, |oading and/or
delivering the ore fromthe said nmineto Fonento and/or
fromdoing any activities ancillary thereto which the
Plaintiff is enmpowered to do under the 23.10.1996
Extracti on Agreement.

(ii) The Defendants their agents or representatives be
restrained fromentering into the nmine and doi ng-any work
for extracting, raising, renoving, loading, transporting,
selling or delivering to any other persons iron ore fromthe
said mne either by thenselves or through their servants
and/ or agents.

(iii) The Defendants their agents or representatives be
restrained fromentering into any contract/agreements

and/ or understanding with third parties for prospecting
and/ or extracting and/or raising any iron ore fromthe said
mne or selling the ore fromthe said mne to any third

party.

(iv) That the Defendant be directed to give effect to the
negative covenant contained in clause 15 and 20 of the
Extracti on Agreenent dated 23.10.1996.

5. In the plaint reference was made to the agreenents that were
entered into between the parties. It was also stated that there were
privately owned | ands conprised within the said mne and no consent had
been obtained fromthe surface right owners by the respondent and the
same was to be obtained subsequently, which necessitated the

i ncorporation of Clause 2.5 in the agreenent. The agreenment was to
conmmence from January 01, 1997 but on 12.12.1996 in view of an order

of the Supreme Court dated 12.12.1996 prohibiting mning operations in
the aut horised area, mning operations could not be cormenced. |n view
of the situation that arose on account of the order of Supreme Court
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whi ch necessitated perm ssion being sought fromthe Central Governnent
for conmencing mning operations, as also in view of the fact that the
consent of the surface right owners had not been obtained, on the
proposal of the respondent, the appellants exercising their right under
Cl ause 15 of the agreenent authorised the respondent to carry on
extraction operation in the pits already opened. It is the case of the
appel | ant that appellant had taken possession of the mine inmediately
after coming into effect of the contract on 1.1.1997. The respondent
extracted the ore fromthe mne al ready opened pursuant to the

aut hori sation given as per C ause 15 of the Agreenent. This arrangement
was of a tenporary nature. Some obstruction was raised by the surface
right owners in January, 1998 which was reported to the respondent. The
respondent promised to sort out the problemw th the surface right owners
by getting their consent inwiting. It is admtted in the plaint that
al t hough the said agreements were to conme into force on 1.1.1997 no

m ni ng operations could be comrenced in view of the order of the

Supreme court dated 12.12.1996.

6. The case of ‘the appellant in the plaint is that the extraction
agreenment. was initially for a period of five years from1.1.1997 with a
right of renewal at the option of the appellant on the sane terns and
conditions. In view of the original period of 5 years coming to an end on
31.12.2001, in terns of clause 2.2 of the agreenent appellant Hardesh
exercised its option to renew the said agreenent for further period of 5
years. This was conveyed to the respondent vide letter date 4.12.2001
whi ch was received by it on 7.12.2001. ~According to the appellant with
the exercise of option by appellant Hardesh the agreenent stood renewed
upto 31.12.2006. However, the appellant Hardesh received a letter dated
29.12.2001 fromthe respondent alleging that the plaintiff-appellant was
not entitled to exercise the option for renewal. The letter dated 4.12.2001
annexed to the plaint has been marked as Exh. 41 and its reply dated
31.12. 2001 has been marked as Exh. 43.

7. The appell ant canme to | earn that the respondent was conducting the
extraction in the private area where the surface rights were held by

Sal gaonkar sisters. This led the appellant to believe that the probl em may
have been sorted out with the surface right owners, 'nanely, Sal gaonkar
sisters. |If that was so, it was incunbent upon the respondent to inform
the appellant so that the appellant could undertake the extraction work
itself. The appellant had also cone to |earn-that the first stage clearance
had been granted in respect of the said mne on 17.10.2003 by the

M ni stry of Environment and Forest under the Forest Conservation Act,

1980 but the second stage cl earance was yet to be obtained wi thout which

it was not possible to comence work.

8. In this background the appellant issued a notice dated 27.4.2005 to
the respondent requesting themto furnish to the appellant w thin 15 days
of the receipt of the notice the docunents evidencing the consent obtained
from Sal gaonkar sisters. The notice also stated as follows :-

"Kindly note that if no documents as aforesaid are furnished
to us within a period of 15 days fromthe receipt of this
notice, or if noreply is received fromyou we shall presume
that such consent has been obtai ned since you are doi ng the
extraction in the area of the captioned mning | ease wherein
surface rights are held by Sal gaonkar sisters, pursuant to the
aut horization granted to you, in terns of clause 15 of the
Extracti on Agreenent dated 23.10.1996."

9. The said |etter was annexed as Exh. 48. The respondent failed to
furni sh the docunents, as requested, and, therefore the appellant issued
notice dated 17.5.2005 withdrawi ng the authorization granted by the
appel | ant under cl ause 15 of the Extraction Agreenent and called upon

the respondent to resist fromdoing any extraction or selling ore to any
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party within 30 days of service of notice failing which the appell ant
asserted its right to enter into the mne to give effect to the agreenent.
The respondent replied by its letter dated 24.6.2005 refusing to conply
with the denmand contained in the notice. The appellant asserted that in

vi ew of Cl auses 15 and 20 of the agreement the appellant had excl usive
right to carry on extraction and not the respondent. It was also stated in
the plaint that there were valid, subsisting and bindi ng agreenents

between the plaintiffs (Hardesh and Formento) and the defendant-

respondent and that Hardesh and Fonento were at all nmaterial tines and

even today ready and willing to performthe ternms of the agreenent. It

was asserted that the plaintiffs-appellants had performed their obligations
under the agreenents. The Extraction Agreenent was specifically

enforceabl e and the appellant had perforned its obligations and were
willing to fully carry out its obligations as per the said agreenent. 1In the
circunstances, it was subnmitted that the appellant was entitled to an order
of preventive injunction and as also tenporary injunction in the manner
prayed for in the suit.

It is the case of the appellant-plaintiff that the cause of action arose
to the plaintiff with the expiry of notice period dated 17.5.2005. On such
pl eas the prayers which have been extracted in earlier part of the
j udgrment were made in the suit.

10. An application was filed on behalf of the respondent under Order
VIl Rule 11 of the Code of Civil Procedure submitting that there was
absence of cause of action and also the plaint was barred by linmtation
Subsequently, the plea of absence of cause of action was given up and

only the plea of bar of limtation under the Limtation Act was pressed. It
was subnitted that Article 54 of the Linmitation Act applied and that a suit
for specific performance of the contract shoul d have been filed within 3
years fromthe date the appellant-plaintiff had notice that the renewal of
the agreenent was refused by the respondent. |In the instant case the
refusal was comuni cated on 29.12. 2001 and, therefore, the suit should
have been filed within 3 years thereafter.

11. The Trial Court by its order of 23.2.2006 allowed the application
and dism ssed the suit as barred by limtation. |t observed that froma
nere perusal of the pleadings contained in paragraphs 47 to 51 of the
plaint it appeared that the appellant had asserted 'that the agreenents were
specifically enforceable. A reading of the plaint established that the
foundation of the appellant’s suit was for specific performance. of the
renewal of the agreenent dated 23.10.1996, the cause of action for which
arose on 29.12.2001 when they received reply of the respondent denying

that the agreement stood renewed. Since the suit was filed nuch after the
expiry of 3 years fromthat date, it was hopel essly barred by limtation

12. Aggrieved by the order of the Trial Court the appellants preferred
two appeal s before the Hi gh Court which have been di sm ssed by the

i mpugned order. Before the Hgh Court it was urged that in deciding an
application under Oder VII Rule 11 of the CPC the contentions raised in
def ence or subm ssions advanced by the respondent-defendant about their
case need not be considered and the matter nust be‘deci ded on the basis

of avernents in the plaint and the docunents annexed with the plaint.

The Trial Court had fallen into an error when it referred to the defence of
the defendant to determ ne as to whether the plaint was liable to be
rejected as barred by limtation. It also noticed the subm ssion urged on
behal f of the appellant that the question of lintation was a m xed
guestion of |aw and fact and, therefore, such a question could be
adjudicated only in the trial

13. On the other hand the appellants contended that the case was
squarely covered by the ratio laid down by this Court in the case of N V.
Srinivasa Murthy and thers Vs. Mariyamm (Dead) by Proposed Lrs.

and Gthers : (2005) 5 SCC 548. By the device of clever drafting of the
plaint the question of limtation was sought to be got over by
canouflaging the real issue in the suit and making it appear as if it was
nmerely a suit for perpetual injunction.
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14. The High Court after appreciating the avernents contained in the

pl ai nt observed that this was not nerely a suit for perpetual injunction

i nsi sting upon performance of the negative covenants as contained in

Cl auses 15 and 20 of the agreenent. The plaint clearly showed that the
plaintiff’s suit was in effect a suit for specific performance of the renewa
of the agreenent dated 23.10.1996. The cause of action for such a suit
arose on 29.12.2001 when the respondent by its letter refuted the clai mof
the appellants for renewal w.e.f. 1.1.2001 for a period of 5 years. After
consi dering the judgnent of this Court in Srinivasa Murthy' s case (supra)
the H gh Court concluded that the ratio | aid down therein was squarely
applicable to the instant case. It recorded a finding that the suit for
injunction sinplicitor was nothing but a canouflage to get over the bar of
[imtation, which, in fact, showed that specific performance was inplicit
in the pleadings contained in the plaint itself. The suit though styled as
"suit for injunction’ was, in fact, a suit for specific perfornmance for the
renewal of the agreenent dated 23.10.1996 for which the cause of action

had arisen on 29:12.2001. It negatived the contention urged on behal f of
the appel l'ants relying on the judgnent of this Court in 2006 (5) SCC, 638
Ranesh B.  Desai holding that in the instant case without going to the

pl eadi ngs-and the docunents filed on behalf of the defence, the plaint
itself and the docunents annexed therewith showed that in fact it was a
suit for specific performance of the agreement between the parties which
appeared to be barred by the law of Iimtation. Accordingly it dism ssed
the appeal s preferred by the appell ants.

15. M. Soli J. Sorabjee, |earned senior counsel appearing on behal f of
the appellants in Gvil Appeal arising out of SLP(C) No. 106/ 2007

submitted that in dealing with an application under Oder VIl Rule 11 the
court must go by the avernents in the plaint. The plaint nust be read as a
whol e. The nere use of words Iike "readi ness" and "willingness" to
performthe agreenment by thenselves do not make it a case of specific
performance of agreenent. Those avernments - in the instant case were
necessary for enforcing the negative covenants contained in C auses 15

and 20 of the agreenent. He, therefore, submitted that the trial court was
entirely wong in construing the instant suit as a suit for specific
performance of the agreenent, whereas it was essentially a suit for
perpetual injunction seeking enforcenent of the negative covenants
contained in the agreenent in C auses 15 and 20 thereof. He further
submitted that the question of |imitation was-a ni xed question of |aw and
fact and could be decided only in the suit.

16. M. R F. Narinan, |earned senior counsel appearing on behalf of
the appellant in civil appeal arising out of SLP(C) No. 640/2007
submitted that clause 2.2 of the agreenent provided for a renewal every 5
years at the option of the Iessee till the mne was exhausted. =~ The use of
the words "stand renewed", "further periods" and "sole option of

Har desh” were indicative of the fact that there was automatic renewal of
the | ease once the option was exerci sed by Hardesh and such renewal s

took place as and when options were exercised in future till such tine as
the mine got exhausted. He subnmitted that there were inbuilt provisions
of pricing in the agreenent itself which were dependent on export price.
There was an inbuilt nmechani smfor escal ation of price which supported
his contention that the | ease stood renewed fromtinme to tine on option
bei ng exerci sed by Hardesh. He also subnmitted that the subject matter of
the | ease was divided into two parts. So far as the forest |and was
concerned the cause of action had not even arisen and, therefore, there
was no question of dismissing the entire suit. He drew our attention to
clause 2.5 of the agreement and contended that the aforesaid cl ause

provi ded for suspension of the agreenent and not its termnation in the
eventualities enunerated in that clause. According to himArticle 54 of
the Limtation Act was not at all applicable and, if at all, Article 113 nay
apply since there was no specific article prescribing a period of limtation
for the enforcement of positive or negative covenants. The article was

el astic enough to include a case where the party unequivocal ly threatened
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the plaintiff’s right and the sanme need not be the first threat. Referring to
Article 58, he submitted that the limtation is to be conputed fromthe

date when the right to sue first accrued whereas under Article 113 the

threat giving rise to the cause of action need not be the first threat. In the
i nstant case the defendant had started mining in the area including the

| and which were in dispute on account of the fact that the surface right
owners had not given themperm ssion to do so. It was in these

ci rcunst ances that the respondent was called upon to disclose the

docunents, if any, evidencing grant of permi ssion by the surface right

owners. He relied upon a decision of this Court reported in Union of

India and Ot hers Vs. West Coast Paper MIls Ltd. and another : 2004 (2)

SCC 747 highlighting the difference between Article 58 and Article 113

of the Limtation Act. He further submitted that Srinivasa Mirthy' s case
(supra) was msapplied since the fact situation in the instant case was
different fromthat in Srinivasa Murthy's case. The High Court fell into

an error in |looking at the defence of the respondent to cone to the

conclusion that the suit-was barred since there was no valid renewal. M.

Nari man, however, did not dispute that reference to "law' in Oder VII

Rule 11 of the CPC.included a lawrelating to limtation such as the

Li mi tation Act.

17. M. Mikul Rohtagi, |earned senior counsel appearing for the
respondent in civil appeal arising out of SLP(C) No. 106/2007 subnitted
that the H gh Court was fully justified in comng to the conclusion that
the clever drafting of the plaint purporting to be a suit for injunction was
nerely to camoufl age the real issue. He did not dispute that the plaint
must be read as a whol e and one nust look to the substance rather than

the form He subnmitted that the appellant’s case that there was automatic
renewal after the original termexpired on nere exercise of option by the
appel  ant was not |legally tenable. According to himthe renewal of a

m ni ng | ease nust be evidenced by the execution of a deed evidencing
renewal , or a fresh mining | ease, and such a docunent nust incorporate

the negative covenants as were sought to be enforced. According to him

if the subm ssion urged on behalf of the appellants is to be accepted, by
nmere exercise of option and wi thout execution of an actual agreenent, a
renewed agreenent cones into existence with the same negative

covenants which gave a right to the appellant to enforce the newy born
negative covenants. According to himwhere an option is to be exercised
by the | essee, he nust insist upon the execution-of an actual physica
agreenment evi dencing renewal of the original term If the promsor
refused to execute such a docurent, the appellants shoul d have sought the
assi stance of the Court and ought to have nmoved the Court claimng a
relief against the prom sor for execution of a docurment evidencing

renewal of the |ease. That shoul d have been done withina period of 3
years fromthe date on which the prom sor rejected the claimof the
appel l ant that the | ease stood renewed by nmere exercise of option by it.  If
no suit is filed and no agreenment executed by the parties, there can be no
guestion of a fresh agreenent comng into existence and consequently no
guestion of enforcement of a negative covenant in such a non-existent
agreenment. He further submitted that the 1996 agreenent was a | ease for

a period exceeding 11 nonths and, therefore, required conpul sory
registration in view of the provisions of Sections 17 and 49 of the

Regi stration Act. It, therefore, cannot be read as evidence in the suit and
consequently no rights under such an agreenment can be clainmed. He

further subnmitted that even renewal of such a | ease required registration
According to himthe appellants were trying to side step sonething which
was inperative and which had necessarily to be asked for in the suit,

whi ch had not been asked for. Therefore, applying the principle laid

down in Srinivasa Murthy's case (supra) the suit nust fail because the
appel | ants shoul d have asked for a declaration under Order Il Rule 2 to
the effect that the agreenent stood renewed and the respondent’s denia

was unlawful. Rather than doing that, the appellants have sought only the
end relief which could not be asked for without first asking for a

decl aration that the | ease deed stood renewed on nere exerci se of option
wi t hout the execution of an indenture evidencing renewal of the |ease.
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Only in such a renewed | ease a negative covenant coul d have been

i ncorporated which could have been enforced. Since such an agreenent

never cane into existence and a suit for declaration stood barred by tine,
the appel  ant cannot get over the linmitation and seek the renedy of

i njunction by way of enforcenent of the negative covenants in an

agreement which never canme into existence. In sumand substance he

submitted that without first getting a renewed | ease deed executed in
physical formor getting a declaration froma Court of Law that |ease

stood renewed as contended by them the appellant cannot seek a relief by
way of injunction by filing a suit for enforcenment of negative covenants.

He further submitted that the appropriate Article which applied in the

facts of this case was Article 54. Since the respondent denied the fact that
the | ease stood automatically renewed, the linitation comrenced from

that day and, therefore, ~ a suit for declaration and/or specific perfornmance
was barred after 3 years fromthe date of refusal, i.e., 29.12.2001.
Articles 58 and 113 did not apply to the facts of this case.

18. M. Ranjeet Kumar, |earned senior counsel appearing on behal f of
the respondent in civil appeal arising out of SLP(C) No. 640/2007 relied
upon judgnments in State of U-P. and OQthers Vs. Lalji Tandon (Dead)

Through Lrs. :~(2004) 1 SCC 1 and Provash Chandra Dal ui and anot her

Vs. Bi swanat h Banerjee and another : 1989 (Supp.1l) SCC 47 and

contended that there was a vital distinction between extension of a |ease
and renewal of a lease. The lawis well settled that in case of renewal a
fresh agreenent has to be executed. He also relied upon decision of this
Court in MC Mhta Vs. Union of India and Gthers : (2004) 12 SCC 188

to contend that even renewal of a | ease anpbunted to a fresh grant of | ease.
He al so contended that the plaint itself disclosed that the appellant-
plaintiff had never worked the mine and it was the respondent - def endant
who was working the mne

19. Replying to the subm ssions urged on behal f of the respondents,

M. Sorabjee, appearing for the appellants submitted that the question as
to whether the agreenment was really a mining | ease or a nmere agreenent,
and whether it required regi stration, has to be gone into in the suit and
this question cannot be urged in an-application under Order 7 Rule 11

CPC. At this stage whatever is stated in the plaint nmust be accepted. The
guestion of registration nay ari se when the docunent is produced and
objected to by the respondent. |In any event, even if the docunent
requires registration, that cannot be a ground for rejecting the plaint on
the ground that the suit is barred by linmtation. ~Mreover, since the
respondents have given up the plea of absence of cause of action, this
matter cannot be investigated at this stage. He reiterated his subm ssion
that under clause 2.2 of the agreenent read with clause 18, by exercise of
option claimng renewal, the agreenent ipso facto stands renewed and

there is no need to get a fresh agreenent execut ed.

20. W may observe at the threshold that the question as to whether the
agreement required registration is not a question which can be gone into

at this stage particularly in view of the fact that the plaint has been
rejected on the ground of limtation

21. The | anguage of Order VII Rule 11 CPC is quite clear and

unanmbi guous. The plaint can be rejected on the ground of limtation only
where the suit appears fromthe statenent in the plaint to be barred by any
law. M. Narinman did not dispute that "law' within the nmeaning of

clause (d) of Order VII Rule 11 rmust include the law of limtation as well.
It is well settled that whether a plaint discloses a cause of action is
essentially a question of fact, but whether it does or does not nust be
found out fromreading the plaint itself. For the said purpose the
avernents made in the plaint in their entirety nust be held to be correct.
The test is whether the avernents made in the plaint if taken to be correct
intheir entirety a decree would be passed. The avernments made in the

pl ai nt as a whole have to be seen to find out whether clause (d) of Rule 11
of Order VIl is applicable. It is not permissible to cull out a sentence or a
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passage and to read it out of the context in isolation. Although it is the
substance and not nerely the formthat has to be | ooked into, the pleading
has to be construed as it stands w thout addition or subtraction of words
or change of its apparent grammatical sense. As observed earlier, the

| anguage of clause (d) is quite clear but if any authority is required, one
may usefully refer to the judgments of this court in Liverpool & London
S.P. &1 Association Ltd. Vs. MV. Sea Success | and another : (2004) 9
SCC 512 and Popat and Kotecha Property Vs. State Bank of India Staff
Association : (2005) 7 SCC 510.

22. We shall therefore proceed on the basis of avernents contained in
the plaint and the docunents annexed to it.

23. In the instant case it cannot be disputed that the agreenment was
acted upon as stated inthe plaint itself. It is averred in the plaint that
possession of the nmine was taken in terns of the agreenment by the

appel l ant-plaintiff. The appellant-plaintiff also exercised its right under
the agreenent and in terns of clause 15 thereof authorized the
respondent - defendant to carry on mning operations in the pits already
opened up. Apart fromthese the nmere fact that the appell ant sought

renewal of the | ease which was denied by the respondent, is sufficient

proof of the fact that the agreenent had been acted upon by the appellant.

24. The next avernment in the plaint which is relevant is paragraph 23
thereof wherein the appellant-plaintiff stated that since the original period
of 5 years was to end on 31.12.2001 in terns of clause 2.2 of the

agreenment, the appellant-plaintiff exercised its option to renew the said
agreement for further period of 5 years which was conveyed to the

respondent vide its |etter dated 4.12.2001 and which was received by the
respondent - def endant on 7. 12.2001. In the same paragraph it is stated

that the extraction agreenent entered into between the plaintiff-appellant
and the defendant-respondent was operative and stood renewed upto
31.12.2006. A copy of the letter dated 4.12.2001 has been annexed to the
pl ai nt and marked as Exh. 41. The plaintiff-appellant further goes on to
say that it received the reply fromthe defendant-respondent dated
29.12.2001 alleging that the plaintiff-appellant was not entitled to
exercise the option of renewal.  The said |letter has been annexed to the

pl ai nt and marked as Exh. 43. A nere perusal of the letter dated

4.12.2001 addressed by the appellant to the respondent is enought to
satisfy the Court that in terns of clause 2.2 of the agreenent the appellant
exercised its option to renew the captioned agreenent for a further period
of 5 years commencing from 1.1.2002 on the sanme terns and conditions

as contained in the original agreenent. The letter clearly states that after
31.12.2001 the captioned agreenent will stand renewed for the period
1.1.2002 to 31.12.2006. To this the respondent-defendant replied by its
letter dated 29.12.2001, the rel evant part whereof reads as follows :-

"We do not agree with your contention in your letter dated
4/ 12/ 1997 that the Agreenent in reference stands renewed as
al l eged from 1/1/2001 to 31/12/2006 or for any other period
what soever . "

It is thus apparent that the appellant-plaintiff exercised its right under the
agreement to claima renewal of the termof the | ease and the respondent -
def endant refuted that claimand denied the assertion that the agreenent
stood renewed as alleged from1l.1.2001 to 31.12.2006 or for any other

peri od whatsoever. In view of the correspondence exchanged between

the parties, clearly a cause of action accrued to the appellant-plaintiff
since its right of renewal as a matter of course clained by it was denied

by the respondent -def endant. Whether the denial was justified or not is
another matter. In the facts and circunstances of the case, a right accrued
to the appellant-plaintiff to sue the respondent-defendant and to get a
declaration that the agreenment stood autonatically renewed for a further
period of 5 years. It is the admtted position that the appellant-plaintiff
did not pursue the matter further and never sought relief fromany court of
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| aw of conpetent jurisdiction for a declaration that the | ease stood
renewed automatically upon the appellant-plaintiff exercising its option
under the agreenment. |t was contended on behalf of the respondent-

def endant that there is no question of automatic renewal of an agreement
or |l ease by nere exercise of the option which the appellant-plaintiff may
cl ai munder the agreement. The respondent contends that renewal of an
agreenment or | ease requires execution of another document evidencing

such renewal and, in its absence, it cannot be argued that the agreenent or
| ease stood automatically renewed. It was al so urged relying upon the
decision of this Court in the case of Anmbika Querries Vs. State of
Gujarat : 1987 (1) SCC 213 that the grant of renewal is a fresh grant and
must be consistent with law. The respondents relied on the decision of
this Court in Provash Chandra Dal ui and another Vs. Biswanath

Banerjee and Another : 1989 (Supp. 1) SCC, 487 wherein this Court

consi dered the difference between "extension" and "renewal " of a |ease.
This Court observed thus : -

"14. [t is pertinent to note that the word used is ’extension
and not 'renewal’. “To extend neans to enlarge, expand,
| engt hen, prolong, to carry out further than its original limt.

Ext ensi on, according to Black’'s Law Di ctionary, means

enl argenent of the main body; addition to sonething

smal ler than that to which it is attached; to | engthen or
prolong. Thus extension-ordinarily inplies the continued

exi stence of sonething to be extended. The distinction

bet ween ’'extension’ and 'renewal’ is chiefly that in the case
of renewal, a new |l ease is required, while in the case of

ext ensi on the sane | ease continues in force during additiona
peri od by the performance of the stipulated act."

The sane view was reiterated by this Court inthe case of State of U P.
and Others Vs. Lalji Tandon (Dead) through1rs. : (2004) 1 SCC 1
wherein it was observed as under : -

"There is a difference between an extension of |ease in
accordance with the covenant in that regard contained in the
principal |ease and renewal of |ease, again in accordance

with the covenant for renewal contained in the origina

| ease. In the case of extension it is not necessary to have a
fresh deed of | ease executed, as the extension of |ease for the
term agreed upon shall be a necessary consequence of the

cl ause for extension. However, option for renewa

consistently with the covenant for renewal has to be

exerci sed consistently with the terns thereof and, if
exercised, a fresh deed of |ease shall have to be executed
between the parties. Failing the execution of a fresh deed of
| ease, another |ease for a fixed termshall not cone into

exi stence though the principal lease in spite of the expiry of
the termthereof may continue by hol ding over for year by

year or nonth by nonth, as the case nmay be."

25. Having regard to these decisions we nust hold that in order to give
effect to the renewal of a |ease, a docunent has to be executed evidencing
the renewal of the agreenent or |ease, as the case nmay be, and there is no
concept of autonmatic renewal of |ease by nere exercise of option by the

|l essee. It is, therefore, not possible to accept the subm ssion urged on
behal f of the appellants-plaintiffs that by nere exercise of option claimng
renewal , the | ease stood renewed automatically and there was no need for
executing a document evidencing renewal of the |ease.

26. We shall now advert to sone of the facts stated in the plaint itself.
The case of the appellant-plaintiff is that since it was not possible to
conmence m ning operation after taking possession of the nine, in

exercise of its right under clause 15 of the agreement, it pernitted the
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respondent to carry on mning operations confined to the pits already
opened up. |Its case was that under its perm ssion the respondents were
carrying on limted mning operation. The appellants were awaiting

perm ssion of the Central Government under the Forest Conservation Act

as al so consent of the surface right holders permtting themto carry on

m ni ng operations. \When the original termof the | ease expired, they
exercised their option to get the | ease renewed for a further period of 5
years but the respondents refuted their claimand denied the fact that the
| ease stood renewed automatically. The option was exercised by the
appel l ant and refuted by the respondent in Decenber, 2001. Thereafter
not hi ng much appears to have happened and during this period the

respondent carried on mning operations. It was only on 15.5.2005 that

the appell ant Hardesh wote to the respondent stating that they had been
permtted to extract ore fromthe broken pits in the forest area under
Clause 15 of the Extraction Agreenent. The appellant also pernitted the
respondent to sell the oreto others |ike Denpo or Chowgul es since

Fonento was not interested in purchasing the | ow grade ore. The

comuni cation also referred to the option exercised by the appellant for
renewal for a period of 5 years from 1. 1.2002 to which the respondent
replied saying that they were not entitled to exercise any option. The
letter then goes on to say that the appellants were led to believe that the
respondent had obtai ned the consent fromthe surface right owners of the
privately owned | and within the mning area about which no information

had been given to the appellants. Therefore, by letter dated 27.4.2005 the
respondent were call ed upon to furnish the docunents evidencing consent
given by the surface right owners. It was further stated that if no
documents, as aforesaid, were furnished within a period of 15 days from
the date of receipt of this notice orif no reply was received, the appellants
shal | presume that such consent had been obtai ned since the respondents
were doing the extraction in thearea of the captioned mning |ease. Since
no docunents were furnished pursuant to notice dated 27.4.2005, the
appel | ants assuned that such consent had been obtained. It, therefore,

wi t hdrew the permission given to the respondents under C ause 15 of the
Extracti on Agreenment so that the appellants could nmake preparation to

start the extraction work. The l'ast paragraph of this |letter reads as under:-

"We, therefore, give you notice to desist fromdoing any
extraction of ore or doing work of .any type in the above

m ne on the expiry of 30 days fromthe receipt of this notice
failing which we would have no other alternative than to
approach the court to get appropriate relief, including

speci fic performance agai nst you."

It is not necessary to refer to the correspondence exchanged thereafter.
The suits canme to be filed on August 04, 2005 in-which a prayer for
injunction was made with a view to enforce the negative covenants
contained in clauses 15 and 20 of the agreenent.

27. The respondent sought rejection of the plaint by filing application
under Order VIl Rule 11 CPC contending that the suit was barred by
[imtation on the face of it. It was contended before the Hi gh Court as

al so before us that the plaint has been cleverly drafted to give it the
appearance of a sinple suit for injunction to enforce the terms of C auses
15 and 20 of the agreenent which incorporated negative covenants

prohi biting mning operation by anyone el se except the appellant-

Hardesh, or without its permission. It was submitted before us that the
law is well settled that the dexterity of the draftsnan whereby the rea
cause of action is canouflaged in a plaint cleverly drafted cannot defeat
the right of the defendant to get the suit dism ssed on the ground of
[imtation if on the facts, as stated in the plaint, the suit is shown to be
barred by limtation. In T. Arivandandam Vs. T.V. Satyapal and anot her
1977 (4) SCC 467 this Court observed as under :-

"We have not the slightest hesitation in condeming the
petitioner for gross abuse of the process of the court
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repeatedly and unrepentently resorted to. Fromthe

statenment of the facts found in the judgnent of the High

Court, it is perfectly plain that the suit now pending before

the First Munsif’'s Court, Bangalore, is a flagrant m suse of

the mercies of the lawin receiving plaints. The |earned

Munsi f must renmenber that if on a meaningful - not fornal-

reading of the plaint it is manifestly vexatious, and

neritless, in the sense of not disclosing a clear right to sue,

he shoul d exercise his power under Order VII Rule 11

C.P.C., taking care to see that the ground nentioned therein

is fulfilled. And, if clever drafting has created the illusion of
a cause of action, nip it in the bud at the first hearing by

exam ning the party searchingly under Order X, C.P.C. An

activist Judge is the answer to irresponsible |aw suits."
In1.T.C. Limted Vs. Debts Recovery Appellate Tribunal and

O hers : 1998(2) SCC 70 this Court noticed the judgnent in Arvin and
observed as under -

"16. The question is whether a real cause of action has

been set ‘out in the plaint or sonething purely illusory has

been stated with a viewto get out of Order 7 Rule 11 CPC.

Clever drafting creating illusions of cause of action are not

permitted in |aw and a clear right to sue should be shown in

the plaint. "

28. The respondent strongly relied on the decision of this Court in

Srinivasa Murthy's case (supra). That was a case where the plaintiffs
alleged in the plaint that their father had incurred sone debts and had
therefore borrowed a sum of Rs.2000 fromthe predecessor in title of the
def endants. Only by way of security for theloan advanced, a registered
sal e deed had been executed on 5.5.1953 wi-th a contenporaneous ora
agreenment that on return of the borrowed sumw th interest payable

thereon @ 6% per annum a regi stered reconveyance deed shall thereafter

be executed in favour of the borrower. The case of the plaintiff was that
despite the registered sale deed, the plaintiff continued to be in possession
of the suit |ands. The receipt was obtained on 25.3.1987 fromthe

def endants and the original registered sale deed dated 5.5.1953 was
returned to the first plaintiff with an oral prom se by the defendants to
execute the registered docunent in favour of the plaintiff/borrower. On
reading of all the avernents of the plaint, it appeared that the cause of
action for obtaining a regi stered reconveyance deed from the defendants

in favour of the plaintiff first arose on 25.3.1987 when the entire | oan
amount was all eged to have been paid and an oral prom'se was given by

the defendants to reconvey the suit lands. |In the mutation proceedi ngs an
order was passed in favour of the defendants and the said order was
confirmed in appeal by order of the Assistant Commi ssioner dated
28.4.1994. The cause of action is said to have arisen when the appellate
authority confirmed the order of the lower authority directing nutation of
the nanmes of the defendants and then again in the first week of July, 1995
when the defendants were alleged to have nade an attenpt to interfere

with the plaintiff's possession and enjoynent of the suit |ands. The suit
was filed on 26.8.1996 in which the reliefs clainmed were, (a) declaration
that the plaintiffs are absolute owners of the suit |ands and (b) permanent
injunction restraining the defendants fromwongfully entering the
schedul ed property and frominterfering with the peaceful possession and
enj oynment of schedul ed | ands.

29. This Court after exam ning the pleadi ngs observed that the
foundation of the suit was that the registered sale deed dated 5.5.1953 was
in fact only a |l oan transacti on executed to secure the amount borrowed
fromthe plaintiffs’ predecessor. The anount borrowed was alleged to

have been fully paid back on 25.3.1987 and in acknow edgrment thereof a
formal receipt was obtained. At the sanme tine there was an alleged ora
agreement by the defendants to reconvey the property to the plaintiffs by
regi stered deed. This Court held that on the basis of the avernents
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contained in the plaint relief of declaring the registered sale deed dated
5.5.1953 to be a |l oan transaction and second relief of specific

performance of oral agreement of recoveyance of property by registered
document ought to have been claimed in the suit. A suit nerely for
declaration that the plaintiffs are absolute owners of the suit |ands could
not have been cl ained wi thout seeking a declaration that the registered
sal e deed dated 5.5.1953 was a | oan transaction and not a real sale. The
cause of action for seeking such a declaration and for reconveyance deed
according to the plaintiffs owmn avernents arose on 25.3.1987 when the
plaintiff is clainmed to have obtained the entire | oan anpbunt and obtained a
prom se fromthe defendants to reconvey the property. The mutation
proceedi ngs did not furnish any independent or fresh cause of action to
seek a declaration of the sale deed of 5.5.1953 to be nerely a | oan
transaction. The foundation of the suit was clearly the registered sale
deed of 1953 which is alleged to be a |oan transaction and the alleged ora
agreement of reconveyance of the property on return of borrowed

amount. This Court went on to observe,

"14. After -exam. ni ng the pl eadings of the plaint as

di scussed above, we are clearly of the opinion that by clever
drafting of the plaint the civil suit which is hopelessly barred
for seeking avoi dance of registered sale deed of 5.5.1993,

has been instituted by taking recourse to orders passed in

mut ati on proceedi ngs by the Revenue Court.

15. Cvil Suit No. 557 of 1990 was pending when the

present suit was filed. |In the present suit, the relief
indirectly clainmed is of declaring the sale deed of 5.5.1993
to be not really a sale deed but a loan transaction. Relief of
reconveyance of property under alleged oral agreement on
return of |oan has been deliberately omtted fromthe reli ef
clause. In our view, the present plaint is liable to rejection
if not on the ground that it does not disclose "cause of
action", on the ground that fromthe avernments in the plaint,
the suit is apparently barred by law wi thin the neaning of
clause (d) of Order 7 Rule 11 of the Code of Civi

Procedure. "

30. Rel yi ng upon these decisions it was contended before us that

though the suit is for grant of injunction, real foundation of the suit is that
there exists an agreenent containing negative covenants which can be
enforced by the appellant-plaintiff. The relief is sought onthe assunption
that there is an existing agreenment containing negative covenants in

cl auses 15 and 20 thereof, as they were in the original agreenent.

Counsel submitted that even the negative covenants in clauses 15-and 20

of the agreenent presuppose the subsistence of the agreenent and,

therefore, unless the appellant-plaintiff satisfy the Court that there is a
subsi sting agreenent, they cannot seek any relief fromthe Court to

enforce the negative covenants contained therein

31. On the other hand, it is the case of the appellant-plaintiff that on
nere exercise of option by the appellant-plaintiff clainng renewal the
agreement got renewed automatically.

32. We are of the view that the respondent is right in contending that
enforcenent of the negative covenants presupposes the exi stence of a

subsi sting agreenment. As noticed earlier, the lawis well settled that the
renewal of an agreement or |ease requires execution of a document in

accordance with | aw evidencing the renewal. The grant of renewal is also
a fresh grant. 1In the instant case, the appellant-plaintiff did exercise their
option and clained renewal. The respondents denied their right to claim

renewal in express terns and al so unequivocally stated that the agreenent
did not stand renewed as contended by the appellants. Having regard to
these facts it rmust be held that a cause of action accrued to the appell ant-
plaintiff when their right of renewal was denied by the respondents. This
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happened in Decenber, 2001 and, therefore, within three years fromthat
date they ought to have taken appropriate proceedings to get their right of
renewal declared and enforced by a court of law and/or to get a

decl aration that the agreenment stood renewed for a further period of 5
years upon the appellants’ exercising their option to claimrenewal under
the original agreenent. The appellants-plaintiffs have failed to do so.
However, the plaint proceeds on the assunption that the origina

agreenment stood renewed including the negative covenants contained in
clauses 15 and 20 of the original agreenment which authorised only the
appel l ants to extract ore fromthe mne with an obligation cast on the
respondent s- def endants not to interfere with the enjoynment of their rights
under the agreenent. |In the facts of this case, in the suit prayer for

i njunction based on negative covenants could not be asked for unless it
was first established that the agreement continued to subsist. The use of
the words "During the subsistence of this agreenent” in clause 15, and
“during the pendency of this indenture" in clause 20 of the agreement is
significant. In the absence of-a docunent renewi ng the origina

agreement for a further period of 5 years and in the absence of any
declaration froma court of law that the original agreenent stood renewed
automatically upon the appel l'ants exercising their option for grant of
renewal , as is the case of 'the appellants, they cannot be granted relief of
injunction, as prayed for in the suit, for the sinple reason that there is no
subsi sting agreenment evidenced by a witten docunent or declared by a
Court. If there is no such agreenent, there is no question of enforcing

cl auses 15 and 20 thereof. The appellants ought to have prayed for a

decl aration that their agreenent stood renewed automatically on exercise
of option for renewal and only on that basis they could have sought an

i njunction restraining the respondents frominterfering with their
possessi on and operation. Having not done so, they cannot be pernitted

to canoufl age the real issue and claiman order of injunction wthout
establ i shing the subsistence of a valid agreenment.  In the instant suit as
wel | they could have sought a declaration that the agreenment stood

renewed automatically but such a claimwould have been barred by
[imtation since nore than 3 years had el'apsed after a categoric denial of
their right claimng renewal or automatic renewal by the respondents-

def endant s.

33. M. Nariman contended that this case was governed not by Article

58 of the Limtation Act but, if at all, by Article 113 thereof because there
is no specific article provided for enforcenent of positive or negative
covenants. W shall assune that he is right in contending that Article 113
may apply where enforcenent of a positive or negative covenant is

sought in a suit for injunction. However, in this case we have found that
the real foundation for the suit was that the earlier agreement stood
renewed automatically containing the sane terns and conditions as in the
origi nal agreenent including the negative covenants.. There is neither-a
docunent to prove that the agreement stood renewed nor is there a
declaration by a court that the agreement stood renewed automatically on
exerci se of option for renewal by the appellants. The basis for claimng
the relief of injunction, nanely, a subsisting renewed agreenent did not
exist in fact. |In its absence, no relief as prayed for in the suit could be
granted by the clever device of filing a suit for injunction, wthout
claimng a declaration as to their subsisting rights under a renewed
agreement, which is apparently barred by limtation

34. We are, therefore, satisfied that the Trial Court as well as the Hi gh
Court were justified in holding that the plaint deserved to be rejected

under Order VIl Rule 11 CPC since the suit appeared fromthe statenments
inthe plaint to be barred by the law of limtation. W, therefore, find no
merit in these appeals and the same are accordingly dismssed. No order

as to costs.




